LEGISLATIVE POWER OF THE MILITARY OCCUPANT UNDER ARTICLE. 43, HAGUE REGULATIONS EDMUND H. SCHWENKt
Article 43, contained in Part IV, Section III, of the Hague Convention, was designed to limit the legislative power of the military occupant. In the authoritative French text it appears as follows:
"L'autorit6 du pouvoir l6gal ayant passC-de fait entre les mains de l'occupant, celui-ci prendra toutes les mesures qui dependent de lui en vue de r6tablir et d'assurer, autant qu'il est possible, l'ordre et la vie publics en respectant, sauf empchement absolu, les lois en vigeur dans le pays." 1. Strangely enough, the semi-official English translation of Article 43 has never been correct. As given in 2 ScoTT, THE IAGUE PEACE CONFERENCES OF 1899 AND 1907 AND (1909 397, it reads as follows:
"The authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country." A comparison of the original French text with the English translation shows that the French term "Ia vie publique" has been translated into "safety." The literal translation of "la vie publique" is "public life." The actual meaning of "Ia vie publique" was explained at the Convention of Brussels, session of Aug. 12, 1874, by Baron Lambermont, Belgian representative, as "des fonctions sociales, des transactions ordinaires, qui constituent la vie de tous lea jours" (social functions, ordinary transactions which constitute daily life). ACTES DE LA various decisions I the occupant has no right at all to enact legislative measures, and the laws he does impose are mere "commands of the 3. See Cambier v. Lebrun, Belgian Ct. of Cass., Dec. 4, 1919 Dec. 4, , [1920 1 PASICRISl. (eds.) , ANNUAL DIGEST OF PUnLIC INTERNATIONAL LAW CASES: 1919-1922 (1932) , No. 325, p. 459; 6 HACKWORTII, DIGEST OF INTERNATIONAL LAW (1943) 396 . By an order of the German Governor-General in Belgium of Feb. 10, 1915, arbitral tribunals for rent were set up and the ordinary courts of first instance were given jurisdiction on appeal from decisions of these tribunals. A judgment was rendered in exercise of this jurisdiction by the Court of Namur (April 3, 1917) as first instance. Appellant asked to quash the judgment. His application was dismissed. The Court of Cassation said: "It must be admitted that decisions rendered by courts established under the order of the German Governor-General in Belgium of February 10, 1915 , bind the parties. However, these tribunals are not a creation of Belgian law. The decrees of the occupying power, whatever they may be, do not emanate from the exercise of national sovereignty. They have not the validity of Belgian law, but are merely ommands of the enemy military authority, and are not incorporated in the legislation or the institutions of the country." ' See also Postula v. City of Liege, Belgian Ct. of Cass., April 29, 1919 , [1919 1 PASIcRIsIE BELGE 132. See, to the same effect, decisions of the Belgian Ct. of Cass. of Jan. 21, 1918 Jan. 21, , [1918 1 id. at 177; April 29, 1919 April 29, , [1919 1 id. at 132; Oct. 16, 1919 Oct. 16, , [1919 1 id. at 225, Dcc, 4, 1919 Dcc, 4, , [1920 1 id. at 1; Jan. 20, 1920 Jan. 20, , [1920 3 id. at 168.
BELGE 1; WILLIAMS AND LAUTERPACHT
As a result of Cambier v. Lebrun, the officials of the court were forbidden to issue for the purpose of executing judgment copies of the decisions rendered by the courts set up by the occupying power on the ground that such a step would tend to contribute a legal character to acts of force alien to the national sovereignty. Official Circular of Dec. 6, 1919 Dec. 6, , (1920 
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LA BELGIQUE JUDICIAIRE 12.
In Mathot v. Longu6, Belgian Ct. of App., Liege, Feb. 19, 1921 , (1921 Aug. 8, 1918 prohibited the sale of vegetables before they had been gathered. A bargain of this kind had been made by the parties in this case. Mathot not having performed the contract, Longu6 brought an action for recission and damages and was successful in the court of first instance. Mathot appealed. He based his appeal chiefly on the invalidity of the contract under the German Order of Aug. 8. The Court of Appeals of Liege dismissed the appeal. It rejected the appellant's contention that due to the ratification of the Hague Convention by Belgium in 1910 the orders of the occupant are not merely commands of the military authority, but laws, The court said:
" 'This inference, logically and legally inadmissible, is based on a false premise-that is to say, the admission . . . that Article 43 of the Hague Convention -conferred upon the occupying Power a positive right to legislate; but . . . it is inaccurate to say that by virtue of the Convention the occupant has been given any portion whatever of the legislative power; . . . it appears from the text of the Convention itself and from the preliminary work that all that was intended . . . was to restrict the abuse of force by the occupant and not to give him or recognize him as possessing any authority in the sphere of law.' The law remains the apanage of the national authority exclusively, the occupant possessing de facto power and nothing more. It follows from that, that the Belgian law of 1910 could not and did not recognize the de facto power of the occupant as having the right to legis late.
"Moreover, to admit that the occupying power has any right to legislate . . .
would'be to create very possibly and frequently an insoluble conflict between the decrees of the legal authority and those issued by the de facto power; this is inadmissible as being contrary to the absolute character of sovereignty. It followed [Vol. 54: 393 military authority of the occupant." The weight of authority, however, recognizes the occupant's right to legislate since the clause "respecting the laws of the country unless absolutely prevented" would be meaningless if the occupant had no legislative power whatsoever. While it seems thus well established that the occupant is not prohibited from legislating under the principles of international lawv, the necessity of determining the extent to which this power to legislate is limited by Article 43 of the Hague Regulations, raises a number of problems.
APPLICATION OF THE LilITATIONS IMPOSED BY ARTICLE 43 A literal interpretation of Article 43 seems to indicate that the military occupant is authorized to enact legislative measures only in so far as they restore public order and civil life, i.e., are concerned with the common interest or the interest of the population, 4 and that he is prohibited from legislating in fields other than those designed to restore public order and civil life, i.e., in promotion of his military interests.-Such a limitation of the legislative power of the occupant, however, would be inconsistent with the principle expressed in Article 43 that the entire authority of the legislative power has, in fact, passed into the hands of the occupant. 6 Under a literal construction of Article 43 it might also seem that the limitations imposed on the exercise of legislative power apply only to measures designed to restore public order and civil life, but not to other legislative measures. Most writers on international la however, take it for granted that the limitations contained in Article 43 govern the entire field of legislation, 7 and only two, Hyde 8 and Meurer, 9 have recognized the existence of this problem. from these considerations that the Order of S August 1918, emanating from a de facto power, had no legal value and could not acquire such a value by virtue of the Belgian Law of 1910, and that the Belgian courts could not base their decisions on such a decree." 4. This is the interpretation of the phrase "to restore and ensure public order and civil life" given by MIEURER, DM VOELKERRECHTLICU STELLuNG DER vO!! FtuD ESurTz-TEN GEBIETE (Tubingen, 1915) "A cet effet, il maintiendra les lois qui 6taient en vigueur dans le pays en temps de paix, et ne les modifiera, ne les suspendra ni les remplacera que s'il y a ncessit6." 1 At the Hague Conference of 1899 an elaborate discussion developed over whether Article 3 of the Brussels Declaration should be retained to protect occupied countries from far-reaching legal changes 12 or whether it should be eliminated because it concedes to any occupant the right to exercise legislative power even before occupation has taken place. 1 3 Various drafts were submitted to reconcile these points of ordinary civil and criminal laws which do not conflict with the security of his Army or its support, efficacy, and success." (Emphasis supplied. view, 14 but none of them was approved by the Conference. Finally, Bihourd, the representative of France, suggested, 1 3 as a matter of compromise, that while Article 3 should be canceled, its spirit should be incorporated into Article 2 by the following clause: "en respectant, sauf empchement absolu, les lois en vigueur dans le pays." This suggestion was accepted by a vote of twenty-three against one (Japan)."
Thus it seems that Article 3 of the Declaration of Brussels retained its character as a general principle even though it became attached to Article 2, which dealt only with the duty of the occupant to restore public and civil life. As a result, the limitations contained in Article 43 of the Hague Regulations apply to the entire field of legislation. Moreover, even under the view that the limitations of Article 43 should be confined to legislative measures designed to restore public order and civil life, it has been suggested that laws enacted in other fields should be governed by limitations arising from war usage, morals and humanity.' 7 Again, a literal interpretation of Article 43 might suggest that the limitations apply only to laws but not to decrees or ordinances. But such a theory, though it has been advanced," 8 is incompatible both with the purpose of Article 43 and with the fact that the difference 14. Odier, Sn-s representative, submitted this draft:
"A cet effet, il maintiendra les lois qui 6taient en vigueur dans le pays en temps de paix. ine pourra en suspendre I'ex~cution que dans la mesure et pour le temps oil cela sera ncessaire en vue du maintien de l'ordre." Rolin, representative of Siam, proposed the following draft:
"Les lois existantes restent en vigueur dans le territoire occup6 et si l'occupant est amen6, par suite des ncessitls de la guerre A les modifier, A lea suspendre ou 1. les remplacer, l'effet de cas mesures sera limit6 h l'ttendue et la durCe de l'occupa- Motono, the Japanese representative, declined at first to vote for Bihourt's propoal on the ground that Article 2 speaks only of maintenance of public order and civil life, whereas Article 3 expresses a general principle of limiting the legislative power of the occupant. He thought Article 3 would lose its meaning if it would be attached to Article 2. between laws on the one hand, and decrees or ordinances on the other, is one of form rather than of substance. 19 Granting that Article 43 applies to decrees and ordinances as well as to laws, it does not necessarily follow that it applies to "ordinary" as well as to "extraordinary" laws, decrees, and ordinances. At least it was so held in the famous case of Cillekens v. DeHaas, 20 which involved an.order of the German Governor General in Belgium terminating a moratorium previously established by the King of the Belgians for the duration of the war. In an action of debt brought by the plaintiff, the defendant conceded plaintiff's claim, but invoked the moratorium, maintaining that the German Governor's cancellation order was illegal because it was contrary to Article 43. The court, however, gave judgment for plaintiff on the ground that the limitations of Article 43 apply to ordinary laws but not to war measures and that therefore the moratorium had been validly terminated.
Interpretation of the Clause "restore and ensure public order and civil life." Article 43 by its express language confines respect for the existing laws of the occupied country to those measures which are designed "to restore and ensure public order and civil life." At the Convention of Brussels the meaning of 'Tordre" and "la vie publique" was discussed by Baron Lambermont. The record on this point reads as follows:
"M. le baron Lambermont demande ce qu'il faut entendre par ordre. I1 y a ordre mat6riel, civil, social politique. M. le d~l6gu6 de Belgique pr6sume qu'on a seulement en vue la s6curit6 ou la sflret6 g6n~rale; quant A l'expression 'vie publique', il pense qu'il s'agit des fonctions sociales, des transactions ordinaires, qui constituent la vie de tousles jours.
La commission interpr~te ce mot dans le m~me sens que M. le baron Lambermont. On mettra: 'l'ordre et la vie publics.' " 21 This discussion suggests that by 'Tordre" the Convention meant "security or general safety" and by "la vie publique" it thought of "social functions [and] ordinary transactions which constitute daily life."
While the occupant can restore public order and civil life only when they have been disrupted, he may legislate to ensure them in the absence of any disturbance. Hence the terms "restoration" and "ensurance" are used alternatively rather than jointly. In the case of vegetables not yet gathered. Whereas in the Bochart case the Court of Appeals of Libge held that the occupant took his action with a view to regulating and diminishing the exorbitant price of vegetables, the Court of Appeals of Brussels declared in the Brabant case that "the German order was not made with a view to ensuring public order and security, but to starving the population."
Thus it follows that, when public order and civil life have remained undisturbed, the validity of legislation under Article 43 depends on whether or not the legislating occupant was motivated by a desire to ensure them. There seems little doubt that the term "to ensure public order and civil life" is not a definite and certain concept, but a notion depending on the circumstances of the particular case. This has been most aptly suggested by Leurquin:
"Article 43 of the Hague Convention of the 18th October, 1907, concerning military authority in the territory of the enemy State, enjoins upon the occupant to take all measures in his power to ensure public order and safety, 'observing, save where there is absolute hindrance, the laws of the country.' It results from this provision that the occupant is authorized, in case of necessity, to make modifications in the laws. It could not be otherwise. When the occupation is prolonged, and when owing to the war the economic and social position of the occupied country undergoes profound changes, it is perfectly evident that new legislative measures are essential sooner or later." 25 Significance of the Clause "sauf emp~chwnent absolu." Article 43 does not compel the occupant to respect the laws of the occupied country in cases of "emp~chement absolu." What does "empechement absolu" mean? Literally taken, the clause "sauf empecbement absolu" has no meaning at all, since the occupant is never absolutely prevented from respecting the laws of the occupied country. 6 It takes on meaning only if it is completed by a phrase such as "by necessity," "by the interest of the population," or "by the new order of things." It is therefore not astonishing that the scope of this clause has been stated in different terms. President McKinley, in his order to the Secretary of War on the occupation of Santiago de Cuba by the American forces, speaks of a "new order of things," which justifies changes of legislation of the occupied country. 2 Hyde states that the occupant is absolutely prevented from respecting the laws of the occupied country if they conflict "with the security of his army or its support, efficacy, and success." 1 Garner suggests that military security or interests is a test for permissible change of the laws. 2 9 Wilson considers the occupant entitled to abrogate the existing laws of the occupied country if they are "detrimental to the occupant." 30 Oppenheim submits that a change of the laws of the occupant is permissible if "necessitated by [the occupant's] interest," 31 or "by military necessity." 32 Feilchenfeld believes that the laws may be changed if the change is "sufficiently justified." 11 Fenwick thinks that the occupant need not respect the laws of the occupied country if they are not "compatible with the existence of a state of war and the safety of the army of occupation." "4 Stauffenberg regards a change of the laws of the occupied country permissible if it is justified by "necessity of the war, public safety, and welfare of the population." '3 Meurer takes the position that the existing laws in the occupied country may be changed in so far as "unsurpassable military obstacles exist." 36 He believes, however, that such "unsurpassable obstacles" will soon turn out to be in existence. 3 The restoration of public order and civil life alms primarily, if not exclusively, at the interest of the population." Hence, a construction which confines the term "empechement absolu" to the military interest of the occupant seems too narrow, if not actually incorrect. [Vol. 54 : 393 construction might even lead to the conclusion-actually dravm by Cavar 39 -that the occupant is barred from suspending and promulgating laws in the interest of the occupied country, a conclusion which seems untenable in view of the fact that an occupation for a more or less considerable period of time necessarily requires a change of the laws in the interest of the population of the occupied country. It is therefore submitted that the term "empechement absolu" means nothing but "absolute necessity." 40 This interpretation is warranted by the historical fact that the term is merely a rephrasing of the word "necessity" in Article 3 of the Declaration of Brussels. As a result, the occupant, in restoring public order and civil life, must respect the existing law of the occupied country unless he is prevented from doing so by "absolute necessity." -The principal object of the occupant is to provide for the security of the invading army and to contribute to its support and efficiency and the success of its operations. In restoring public order and safety he Will continue in force the ordinary civil and criminal laws of the occupied territory which do not conflict with this object. These laws will be administered by the local officials as far as practicable. All crimes not of a military nature and which do not affect the safety of the invading army are left to the jurisdiction of the local courts.
"286. Power to suspend and promulgate laws.-The military occupant may suspend existing laws and promulgate new ones when the exigencies of the military service demand such action.
"287. Nature of laws suspended.-The occupant will naturally alter or Euspend all laws of a political nature as well as political privileges and all laws which affect the welfare and safety of his command. Of this class are those relating to recruitment in occupied territory, the right of assembly, the right to bear arms, the right of suffrage, the freedom of the press, the right to quit or travel freely in occupied territory. Such suspensions should be made known to the inhabitants.
"288. Nature of laws promulgated.-An occupant may create new laws for the government of a country. He will promulgate such new laws and regulations as military necessity demands. In this class will be included those laws which come into being as a result of military rule; that is, those which establish new crimes and offenses incident to a state of war and are necessary for the control of the country and the protection of the army."
Cf. Article 366 of the English LAWS AND UsA.GES OF WAR ON LAND:
"If demanded by the exigencies of war, it is within the power of the occupant to alter or suspend any of the existing laws, or to promulgate new ones, but important changes can seldom be necessary and should be avoided as far as possible." 1945] the suspension of existing laws; Rule 288, the promulgation of new laws; and Rule 286, both the suspension of existing and promulgation of new laws. Rule 285 states that, in the suspension of existing laws, it is the principal object of the occupant "to provide for the security of the invading army and to contribute to its support and efficiency and the success of its operations," and provides that "in restoring public order and safety [the occupant] will continue the ordinary civil and criminal laws of the occupied territory which do not conflict with this object."
Whereas Rule 285 deals with the suspension of laws only in so far as the occupant restores public order and safety, Rule 286 deals with the suspension of existing laws of the occupied country in general. As a result, it would seem that in the legislative field of restoring public order and safety, Rule 285 prevails over Rule 286 according to the principle lex specialis derogat legi generali. In fields other than the restoration of public order and safety, however, Rule 286 applies and permits a change of the laws of the occupied country only if such a change is necessitated by "the exigencies of the military service." As far as the promulgation of "new laws is concerned, Rule 288 permits such promulgation in cases of "military necessity."
Thus the test used by Rules 285, 286 and 288 narrows the scope of legislation permissible under Article 43 of the Hague Convention. Whereas "necessity" would seem the correct word for permissible changes of the laws under Article 43, Rule 285 speaks of "security of the invading army and its contribution to its support and efficiency and success of its operations," Rule 286 speaks of the "exigencies of the military service," and Rule 288 of "military necessity."
Rule 285 imposes only a duty to continue "ordinary" civil and criminal laws. Hence it seems to imply that laws involving war legislation may be abolished even though the general test for the abolishment of existing laws is not met:13
APPLICATIONS OF ARTICLE 43 IN VARIOus FIELDS OF LAW
The application of Article 43 of the Hague Regulations might lead to different results in different fields of law. The occupant will be See also Article 362, iwhich provides:
"Political laws and constitutional privileges are as a matter of course suspended during occupation: for instance, the laws affecting recruitment and those concerning suffrage, the right of assembly, and the right to bear arms, and the freedom of the press. Special orders, may, however, be necessary to make the suspension of the laws known to the population of the occupied territory, for example, an order forbidding able-bodied men of military age to quit the occupied territory." 43. See Cillekens v. De Haas, Dutch Dist. Ct., Rotterdam, May 14, 1919, cited supra note 20.
[Vol. 54: 393 "absolutely prevented from respecting the laws of the occupied country" in the field of public law to a greater extent than in the field of private law since under the Rousseau-Portales doctrine war is supposedly waged against sovereign and armies and not against subjects and civilians. 4 Thus in the field of constitutional law the occupant is totally independent of the constitution of the occupied country if the maintenance and safety of his military forces and the purpose of war so require.
4 5 On the other hand, it has been said that, under the principle of respecting the institutions of the occupied country, "an occupant has no right to transform a liberal into a communist or fascist economy, except so far as military or public-order needs should require individual changes;" 4 that, therefore, Soviet Russia was not free to transform the Baltic countries into Soviet republics, Germany would not be free to transform the Norwegian economic structure into a totalitarian system of the Nazi type, 47 and the abolishment of fascism in Sicily and the occupied provinces of Italy constituted a violation of the Hague Regulations.4 The Hague Regulations, however, express nowhere the principle that the occupant must blindly respect the institutions of the occupied country. The doctrine first established by Fauchille " would not seem to apply where a political system constitutes a permanent threat to the maintenance and safety of the military forces of the occupant so that there is "absolute necessity" to abolish it.
It is only natural that administrative law is affected to a greater extent by occupation than any other field of law, for administrative laws are usually in conflict with the interest of the occupant.
9 Accord- 1945] ingly, the occupant will immediately suspend the laws concerning (1) press, (2) assembly, (3) bearing arms and ammunition, (4) right of suffrage, (5) right to quit or travel freely, and (6) recruiting in occupied territory." Thus, when the American Expeditionary Forces moved into the Rhineland in 1918, Memorandum No. 4, the first specific regulation issued by the American Army for observance by the German civil population, 2 dealt with the sale and bearing of deadly weapons and ammunition, the right of assembly, the sale and use of alcohol, billeting and requisitions. After the occupation was carried out, special orders were issued concerning identification and circulation," 3 delivering and carrying of arms and deadly weapons and ammunition," sale or gift of alcoholic drinks, 55 assemblies and meetings, 0 publications, 7 post, -telegraph and telephone, 55 pigeons, 5 9 and photographs." H1ow-ever, it would seem that the occupant cannot suspend customs duties. 1 The civil officials of the occupied country are not bound to continue in service. 2 On the other hand, if they do so continue, the occupant is not bound to retain them. 63 Undoubtedly the occupant cannot require an oath of allegiance from them, since they remain citizens of the occupied country," 4 but he can require an oath of obedience. 66 The Germans in their Belgian occupation of 1914-1918 required the retained Belgian officials to make the following declaration of loyalty: "I hereby promise to continue to administer my office conscientiously and loyally, in accordance with the Hague Convention of October 18, 1907, and not to perform or omit any acts which would be harmful to the German administration in the occupied Belgian territories."
[Vol. 54 :393 civil officials remain subject to the disciplinary laws of the occupied country in the event they violate their duties, it would seem that a violation which is harmful or injurious to the occupant may also be dealt with under the laws of waryG It is the general rule that the organization of the courts of the occupied country should remain intactY67 However, special tribunals may be established in the following instances: (1) to deal with offenses by citizens of the occupied territory against the authority of the occupying forces or against persons belonging to the armed forces of the occupant or in violation of regulations issued by the occupant; c3 (2) to replace the regular courts if the local administration of justice is completely disorganized; 11 and (3) to deal with members of the military forces of the occupant. 0 If the political system of the occupied country con- In Belgium by German ordinance of Feb. 3, 1915, provision was made for the creation of special tribunals in each province to determine the amount of damage for which municipalities were held responsible in case of violence, theft, and outbreak on the part of the inhabitants.
By another German decree of Feb. 10, 1915, provision was made for the creation of a new set of special tribunals to decide disputes between landlords and tenants.
As to the recognition of these courts, se 2 GA. 
1945]
stitutes a threat to the security of the occupant's army, it seems that as a matter of military necessity the occupant is entitled to destroy those courts which are closely connected with that system. Thus there is little doubt that the Allies should be entitled under Section 43 to abolish the German People's Court, an institution designed to impose severe penalties upon those who committed major political crimes. In addition, they are authorized to deprive German courts of the jurisdiction to deal with minor political crimes given to them by the Nazi Government.
While the occupant has a right to remove judges,' those judges who remain have the right not to be interfered with by. the occupant in passing judgments, 7 2 and they cannot be compelled to pronbunce judgments in the name of the occupant. 7 On the other hand, the occupant need not allow them to render their verdicts in the name of the legitimate government.
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It is an established general principle that the local ciil and criminal law should be respected by the occupant. 75 However, necessity created either by the occupied country's interest in the restoration of public order and civil life or by the occupant's military interest may justify a great number of changes. 76 During the occupation of the Rhineland at the end of the first World War, the proclamation of Marshal Foch as Commander-in-Chief of the Allied forces declared that the "laws and regulations in force at the moment of occupation will be continued in so far asthey do not affect our rights or our safety." 7 At the same time General John J. Pershing, as Commander-in-Chief of the American Expeditionary Forces, declared in his proclamation to the inhabitants of the area occupied by the American Forces that "the existing laws and regulations, in so far as they do not interfere with the duty and the security of the American troops, shall remain in force." 78 During the occupation of Belgium in 1914-1918, Germany promulgated a large number of new laws affecting trade, education, health, language, business, and ordinary industrial pursuits such as agriculture, stock-breeding, slaughtering of livestock for food, muzzling of dogs, feeding of animals, planting and harvesting of crops, the sale of produce, the tanning of hides, and the conservation of foods. 7 Whether all these regulations were justified by necessity, either in the interest of the population or in the military interest of Germany, has been doubted.sO
In this war it would seem that Article 43 permits the Allies to change the civil and criminal laws in those instances in which the change is justified by necessity either in the interest of the population or in the military interest of the Allies. Since the Nazi system constitutes a threat to the security of the occupant's army, the occupant vill consider it an absolute necessity to change all civil and criminal laws and provisions which reflect Nazi ideology. Thus it would seem that all civil and criminal laws and provisions could be abolished which express racial, religious, or political discrimination. 1 In addition, non-discriminatory laws emanating from racial fanaticism could be abrogated under the rule of necessity. There are also a number of statutes which contain one or several provisions dLsigned to discriminate in political, racial, or religious respect. See, e.g., Sections 4, 20, and 2R (1) of the "Law on Marriage and Divorce" of July 6, 1938 (RGBI. arises where a general clause 83 has been used by German courts to implement Nazi principles. Since previous interpretations of these clauses by the courts do not constitute as strong precedents as they would in Anglo-American law, no legislative action would seem necessary.
Nazi war legislation has actually disrupted the German administration of justice. Thus in the field of substantive law business contracts are no longer binding;. the judges are authorized, in effect, to extend the time of performance, to order instalment of payments, to modify a contract in every other way and even to cancel it." In the field of civil procedure cases are retained on the docket only when the trial cannot possibly be postponed, 85 and the right to appeal has been virtually abolished. Since these and other war laws do not enjoy the protection of Article 43 they could be modified or abrogated at any time. Whether this is a wise policy during the initial stage 80 of occupation is a different question.
CASES IN WHICH ARTICLE 43 Is INAPPLICABLE
Delegation of Power. Does the limitation of the legislative power of the occupant imposed by Article 43 lose its force where the statutes of the occupied country provide for broad delegation of power to administrative officials? It could very well be argued that, since the legislative body of the occupied country has expressly consented to the abrogation and abolishment of law by delegation of power, the law "of the occupied country is respected" even though it is changed by the occupant. This conclusion would be a matter of necessity at least in those instances in which administrative agencies of the occupied country have always exercised quasi-legislative functions which, after occupation, might be carried out by members of the military government. [Vol. 54: 393
Waiver. Whether the limitation contained in Article 43 can be waived by the sovereign of the occupied country is part of the broader issue of whether the provisions of the Hague Convention on land warfare can be altered by an agreement of the belligerent parties. It might be contended that, since the provisions of the Hague Convention are terms of an agreement, they can be changed by the partiesY.' However, aside from the possibility that all parties to the Hague Convention must consent to its modification, these provisions might be considered merely a restatement of unwritten law. Hence, the final ansver must depend on whether the provisions of the Hague Convention are to be considered ius dispositivum or ius cogens. That they constitute ius dispositivum has been most ardently urged by Strupp in discussing the validity of the German-Allied armistice of November 11, 1918: "If . .. numerous so-called violations of the law of nations in this war have never been committed either for lack of factual evidence or in the absence of pertinent law, it is extremely regrettable that even lawyers have attempted to consider the armistice provisions as being inconsistent -ith the law of nations. For they have overlooked the fact mentioned in connection with another subject matter that, assuming an inconsistency between the armistice provisions and either the written or customary law of nations, each of its principles may be altered by agreement due to the derogatory nature of the law of nations. And as the doctrine 'dura lex, sed lex' is an established principle of domestic law, the corresponding principle of 'dura conventio, sed conventio' must be also true in the field of the law of nations." ss But Strupp's premise is rather doubtful, since a "dura conventio" may very well be invalid if it violates a principle of the law of contracts which cannot be waived, such as "public policy" or the "statute of frauds." It is submitted that no general doctrine can be laid dom and that those principles of the law of nations which constitute the minimum requirement for civilized warfare cannot be waived, whereas others may be. Under this theory, the principle embodied in Article 43 would seem to be subject to abrogation.
In practice, Article 43 has been waived. Thus, by virtue of Articles 3 87. FEILCHENFELD, op. cit. supra note 2, § 407, p. 114, takes the po2ition that modern international law does not restrict the validity of armistice stipulations which provide for harsher treatment than that permitted under the Hague Regulations. He says: "There is no evidence in State practice that such restrictive rules have become a part of international law." See also Davidonis, supra note 9, at 467.
The term "unconditional surrender" as used in the Declaration of MAocov.-, Oct. 30, 1943, means complete surrender of all armed forces and the opening of all the enemy's territory to military occupation.
88. Strupp, Das Waffenstillstanilsabkornenromtn 11. Norember 1918 (1919 ZEscn=nn-FUER VOELKERREcHT 252, 257; see also HEYLAND, DiE REcrrrssTr-LLU G DER nFTznrx RmEINLAN DE (1923) 66-9; FEMCHENFELD, op. cit. supra note 2, § 407, p. 114. and 5 of the Rhineland Convention of 1919, the inter-Allied high command issued a regulation requiring the registration of German statutes and regulations which were in effect prior to the occupation as a prerequisite of their validity in the Rhineland. While the German courts declared this regulation invalid, they did so, not because it violated Article 43, but because, under their construction, Articles 3 and 5 of the Rhineland Convention did not authorize the inter-Allied high command to issue such a regulation. 89 Unconstitutional Laws. Article 43 would also seem inapplicable if the laws of the occupied country are invalid under its own constitution as it existed at the time they were enacted. When the invalidity of laws has been determined within the occupied country, this principle governs beyond peradventure. Where, however, invalidity has not been so established, the question arises .whether the occupant may pass judgment on constitutionality. In those occupied countries in which domestic courts or special agencies are authorized to invalidate laws, the occupant must respect this practice as part of the domestic laws of the occupied country in accordance with Article 43. But if no such special procedure is provided for the invalidation of laws, there seems to be no reason why the occupant should not pass on their validity. 0 89. See Reichsfinanzhof (German Tax Court), Dec. 7, 1926 Dec. 7, [1926 In the field of conflict of laws it also seems that courts may review the constitutionality of a foreign statute under the respective foreign constitutional law, if the domestic courts of the foreign country are permitted to do so. Ct. of App., Paris, June 13, 1928, and Ct. of [Vol. 54 : 393 sions is doubtful. While such a review would constitute a convenient check on ultra vires legislation, it seems questionable whether the Hague Convention intended to sanction reviewability of the measures taken by the military occupant. 9 2 It is difficult to assume that ordinary judges, and sometimes justices of the peace or their substitutes, are in a position to determine whether a law was necessary or not. 3 It is thereVille d 'Anvers v. 9tat allemand, German-Belgian Mixed Artibral Tribunal, Oct. 19, 1925 , (1925 5 RECUEIL DES D.CISIONS DES TRIBUNAUX ARBITRAUX MIXTES 712, 6 HAC- WORTH, op. cit. supra, . The City of Antwerp made claim against the German Government for the amount of sentences pronounced against it by an arbitral tribunal established by a German decree of February 3, 1915, and modifying a former Belgian decree of the "Ten Vendbmiaire, Year IV." The German-Belgian Mixed Arbitral Tribunal recognized the responsibility of the German Government to compensate the City of Antwerp in respect to these sentences. It said: "Article 43 provides that 'the authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country.' The respect for the Belgian laws was therefore for the occupant a duty which ceased only in case of being 'absolutely prevented.' It is quite obvious that there was no military motive which could have justified the abrogation of said decree, i.e., the deprivation of the Belgian tribunals, of its jurisdiction, and the creation of arbitral tribunals. Even if one would construe Article 43 to the effect that the occupant may modify the existing laws whenever it appears necessary for the maintenance of public order, maintenance of public order did not require the creation of such an exceptional jurisdiction. The Belgian tribunals which had jurisdiction functioned normally . . . ." (Translation by author.) In re X, French Ct. of App., Nancy, Jan. . A woman charged with infanticide was acquitted by a decision of this court. When she was prosecuted anew for the same facts by a French court she pleaded double jeopardy. It was held that tle defense of double jeopardy did not lie: "The decision . . . of the Court created by the German authority could not produce any effect, direct or indirect, in France. . . . Article 43 of the Hague Convention in no way authorized the occupying authorities to suppress in the occupied regions French courts which, so far from disturbing public order, safeguarded it. Moreover, the crime of infanticide is not among those reserved in principle by the law or war to the cognizance of the enemy as being likely to jeopardise the security of his army." WILLIAMS AND LAUTERPACHT, supra, at 469.
In "... which it is true, imposes upon the occupant the strict obligation of tat:-ing the aforesaid measures, also prescribes the various methods which the occupant is to observe in carrying out his task: (1) he is to do that which rests with him; (2) he is to act in so far as possible; (3) he must have respect, on taking these measures, for the laws of the countr, and shall not depart therefrom unless it be absolutely necessary;
"But whereas the difficulties with regard to the alleged non-compliance with some of the aforesaid methods and the manner in which the occupant has discharged his duty merely concern international relations, and their solution can only lead to the application of the Sanction as set out by Article 3 of the Convention;
"That if they attempted to solve these difficulties, the judicial authorities of the occupied territory would encroach upon the prerogative of the competent national power, that they must therefore abstain from doing so under pain of acting ultra vires." On the other hand, the German Reichs Tax Court (Reichsfinanzhof) as well as the German Supreme Court have held that, where an international agreement such as that concerning the occupation of the Rhineland of June 28, 1919, has been transformed into municipal law by passing it as an act of the legislative body, the municipal courts of the occupied Most courts refuse to give extraterritorial effect to measures taken by the military occupant. 9 5 Whether such refusals constitute valid precedents governing extraterritorial effect of legislative measures seems doubtful since the cases in which they were made involved administrative acts, such as the sequestration of property, rather than legislation. In so far as purely legislative measures have been tested in controversies before courts of neutral countries, they have been recognized. Foreign exchange regulations issued by the German occupant in Czechoslovakia, Austria and Holland have been recognized in other countries, 9 and in Cillekens v. De Haas 91 a legislative measure of a military occupant extending a moratorium was recognized by a court of a neutral country. As a result it would seem that legislative measures of the occupant should be given extraterritorial effect. A fuller answer on this, as well as on other problems in the field, must await further developments on the European continent.
CONCLUSION
Even though the legislative power of the military occupant is theoretically limited, practically it includes jurisdiction over the entire civilian life of the enemy population if the occupation extends over a considerable period of time. As a result, in the present war situation AMG (the American Military Government) is faced not only with the task of supervising the administration and judiciary of the enemy country, but also with the job of abolishing existing and enacting new laws and decrees. The denazification of the German legal system will have priority. In addition AMG will have to establish an appropriate machinery for the distribution of food and the allocation of raw materials, because food and raw materials will be scarce. Their efficient distribution is necessary for the restoration of public order and civilian life, and such a restoration seems in turn a condictio sine qua non for the accomplishment of allied war aims. This task of distribution vill be all the more difficult, since there will be no central government to deal with, as in 1918. Thus AMG will be confronted with the problem of whether to use the existing control agencies 1S or to establish new (1) fodder, grain and other agricultural products, (2) animals and animal products, (3) fish, (4) fats and eggs, (5) Eeed, (6) garden-and.vineyard products, (7) forests and timbers, (8) paper, (9) wrapping materials, (10) wood construction, (11) stone and earth, (12) glass, ceramics and wood-prome-ing, (13) potash and salt, (14) coal, (15) iron and metals, (16) technical products, (17) production of machinery, (18) electrical products, (19) precision and optical instruments, (20) textiles, (21) clothing and related goods, (22) furs, (23) leather, (24) rubber, (25) chemicals, (26) industrials fats and cleansing materials, (27) fuel, (28) tobacco and coffee, (29) prcdous metals. In addition, he set up a "War Production Board" (Rcichssl) for miscellaneous commodities. As these "War Production Boards" were not able to deal directly with all the manufacturers and dealers, they delegated all or some of their functions to other agencies such as Economic Control Offices (Bewirtschaflungsstdlen) and Quotaholders (KortingEcstraeger) Under such circumstances it is self-evident that only a staff of highly qualified military and civilian officers will be able to solve these and many other problems. Knowledge of the language and of the political and economic structure of the enemy country will be prerequisites for the qualification of these officers."' 0 To supply them with broad lines of policy and with some, perhaps obsolete, guidebooks will not be sufficient.
(Bezirksbeauftragte) and Armament Chairmen (Ruestungsobmaenner) were charged with the supervision of factories and plants. In building up this complicated system of control the Ministers used the previously established organization of the entire German industry and trade into Reich Groups (Reichsgruppen), Economic Groups (Wirischafisgruppen), Trade Groups (Fachgruppen) and Trade Sub-Groups (Unterfachgruppen) for the purpose of "ap. pointing them Economic Control Offices, Quotaholders and Main Production or Production Committees.
99. Originally the so-called base period system was employed, i.e., the manufacturer was permitted to process a certain percentage of the raw material which he had used within a certain base period. Since this control system still permits production of non-essential goods, it was later abandoned. A great many "L and M Orders" were issued, in fact so many that they had to be revised and simplified at the end of 1942. In addition, the device of "universal-.check" (Universalscheck) and "universal-transfer-certificate" (Unihersal.Ilebertragungs. schein) was introduced by the head of the various "War Production Boards" in conformance with a decree issued by the Minister of Economic Affairs. Raw material was now allocated in form of a check issued by the War Production Board to the manufacturer. The latter endorses the check to the dealer from whom he wishes to obtain the material. The dealer may endorse the check to the producer who has either to preserve it or to turn it over to the War Production Board whi6h had issued it. If the amount of raw material allocated to the manufacturer must be obtained from several dealers, the manufacturer may issue to them so-called "universal-transfer-certificates" (Universalebertragungsscheine) on the strength of the check which he retains. Recently, the economic control procedure has been extremely tightened. Goods may be produced only on the basis of specific directives (Herstel. lungsanweisungen).
100. The difficulty of finding qualified officers must not be underestimated. It should therefore be seriously considered to utilize the services of many of those experts who have come to the United States in recent years and whose loyalty to this country is beyond doubt. Some government agencies have availed themselves of this unique opportunity to some extent. Their experience with them has justified their policy.
